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45) Crawford v. Washington, supra note 15, pp.1244-45 (“[Tlhe clause (1) insures that the
witness will give his statements under oath--thus impressing him with the seriousness of
the matter and guarding against the lie by the possibility of a penalty for perjury; (2) forces
the witness to submit to cross- examination, the ‘greatest legal engine ever invented for the
discovery of truth’; [and] (3) permits the jury that is to decide the defendant’s fate to
observe the demeanor of the witness in making his statement, thus aiding the jury in
assessing his credibility”)(HEAIEEL] 324+ 1) SAA AXE A7]1T, 959 HS
Bagrorm, Ajte FeAe AT, AR TS A 2) S <A
HAE 91F 7P g IRl vheialitel] =4 3) wialdo] W Al 1o H
55 HHA, TR0 AEA ofF-E ddste], widde s dAstes o) Fx
Randolph N. Jonakait, The Origins of the Confrontation Clause: An Alternative History,
Rutgers Law Journal, Vol. 27 (1995), p.93.

47) 2JAIA, p.86.

48) 2JAIA, p.114.
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49) AAIA, p.167 (“Americans moved away from the judge-dominated trial system”).

50) Kenneth Graham, supra note 19, p.216 (“We ought to adopt it as a whole and summon
a jury and be tried by Magna Charta. Every examination of Witnesses ought to be in
open court, in presence of the Parties, Face to Face”).
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12 = 7do]t}. Michael Howard, Jonathan Auburn, Roderick Bagshaw, Douglas Day,
Daniel Hochberg, Peter Mirfield, Katharine Grevling, Charles Hollander, Rosemary Pattenden,
Hodge M. Malek, Phipson on Evidence (Sweet & Maxwell, 2005), p.400 3=
Kenneth Graham, supra note 19, p.214 (“[T]o whom I answered, that it is not he manner
of the Romaines for favor to deliver anie man to the death before that to which is
accused, have the accusers before him, and have place to defend himself, concerning
the crime”) 3.

Kenneth Graham, supra note 19, p.211 (“Constitutions of Clarendon [...] provided that
laymen are not to be accused save by proper and legal accusers and witnesses in the
presence of the bishop”) .

Kenneth Graham, supra note 19, p.213 (“King [...] orders [t]hen call them to our presence;
face to face, [a]nd frowning brow to brow, ourselves will hear the accuser and the accused
freely speak”) 2.
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55) “In all criminal prosecutions, the accused shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be
informed of the nature and the cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining witnesses in his favor,
and to have the Assistance of Counsel for his defence.”
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56) Crawford v. Washington, supra note 15, p.1244 (“In Mattox v. United States, the earliest
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to prohibit the use of depositions or ex parte affidavits, which were admissible in civil
cases, to convict criminal defendants”).
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<Abstract>

The Right of Confrontation in Jury Trial
Kim Heekyoon"

For a couple of centuries, our belief has been that the right of confrontation
was imported from England to the United States with the rule against hearsay.
They have served as great tools for the criminal defendant who wanted to cross-
examine adverse witnesses summoned to the trial. However, it is also true, until
recently, that practitioners and commentators have been more interested in analysing
the rule against hearsay than the confrontation clause, because the former was much
more flexible in reading and applying to the real world.

The result is that we now find a lot of hearsay exceptions in our criminal
process code including those regarding various types of dossiers made by law
enforcement personnel. Furthermore, we easily mislead the meaning of the con-
frontation right as a right to simply cross-examine a witness not at the time of
testifying but sometime after giving his testimony. In a real trial, fact-finders are
supposed to encounter a bundle of dossiers and witnesses who already talked
about what they had seen in the crime scene in other process and now are ready
to give some different versions of it.

Nonetheless, a professional judge can draw a meaningful conclusion from these
confusing pieces of evidence because it is his work. However, single jurors who
do not have any experience of handling fraudulent statements will not be able to
sort out and assess exactly different versions of the testimony. Thus it is really
required to simplify the process of witness-examination by guaranteeing the right

to confront with witnesses before jurors to the defendant.

Key words: right of confrontation, cross-examination, jury trial, the rule against

hearsay, Federal Rules of Evidence
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