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{Résumé)
Consumer Law and Policy in Korea

Ohseung Kwon

(Professor of Law, College of Law, Seoul National University)

In Korea, the Consumer Protection Act was enacted in 1981. The Act
declares that a consumer has seven fundamental rights, it provides the roles of
consumer and consumer organizations, and the duties of state and government
to realize consumer rights and to promote consumer benefits. The most
important duties of state and government are to enact consumer laws and to
develop and enforce consumer protection policies. The Act establishes the
Korean Consumer Protection Board to drive consumer protection policies
effectively and to set up the Consumer Mediation Committee in the Korean
Consumer Protection Board for mediating consumer disputes.

There are various problems that are related to consumer protection, but this
paper will focus only on two major problems: one is the unfair clause of
standard form contracts, and the other is the product liability. In Korea, unfair
clauses are controlled in three stages by the Act of Regulating Standard Form
Contract. First, the clauses are not stated plainly or explained by the proposing
party are excluded from the content of the contract by another party. Second,
the clauses of standard form contracts shall be fairly interpreted by the faith
and fidelity rule. Third, unfair clauses of contracts that are contrary to the
faith and fidelity rule are invalid. The Act prohibits certain undertakings from
using unfair clauses that are against the Act. It also gives the Fair Trade
Commission the power to judge the unfairness of clauses and to command the
undertaking which uses unfair clauses to eliminate or to correct the unfair
clauses. Although the Act has, in the meantime, considerably contributed to
improve the practices of consumer transaction, it encounters criticisms as
follows; First, the criteria which the Act provides to estimate the unfairness of

clauses are not detailed and concrete enough to be applied to concrete cases.
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Second, it is inadequate by leaving the control on the unfairness of contract
clauses to the discretion of the Fair Trade Commission.

The Product Liability Act was enacted in January 2000. The Act aims to
protect consumers who are injured or damaged by the defect of product.
Article 3 provides that the producer shall be liable for the damage caused by a
defect in his product. It introduces the concept of liability without the need to
prove fault. Under this act, the producer is defined as not only the
manufacturer of a finished product, but also the manufacturer of a component
part or the importer of the product; it includes any person who, by putting his
name, trade mark or other distinguishing feature on the product, presents
himself as the producer. Article 4 provides the producer with four defenses as
follows:

(a) The producer did not put the product into circulation.

(b) The state of scientific and technological knowledgé at the time when the
producer put the product into circulation was not such as to enable the
existence of the defect to be discovered.

(c) The defect was caused by the producer complying with mandatory
regulations at the time when the product was put into circulation. ‘

(d) In the case involving a manufacturer of a component, the defect was
caused by the design or indication for the manufacturing given by the
producer.

The burden of proving the defenses lies with the producer. If there are
several persons who are liable for the same damage, they shall be liable for
the damage collectively. The Act was strongly opposed by the industry and as
a result, its enforcement will be postponed until the 1st of July, 2002.



