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<Abstract>

Pharmaceuticals Rebates from the Competition
Law Perspective

Bong-Eui Lee’

Price is a core instrument for competition in a free market economy. If there
were neither significant market power nor any price regulation, every undertaking
is free to decide price of goods or services offered by him. And rebates, not-
withstanding their conditions, can be understood in substance as price discounts,
which are in the interest of both trading parties.

In Korea, there have been rebates practices between pharmaceutical companies
and hospitals since the introduction of Actual Remuneration System for insured
medicines 1999. Pharmaceuticals rebates are deemed to be unethical practices of
concerned sectors, threatens to distort the patients’ right to choose, to waste health
care budget of our government and to harm fair competition order. The Korean
competition law, namely the Monopoly Regulation and Fair Trade Act (hereafter
“the Act”) prohibits unfair rebates and thereby aims to eliminate bubbles of pharm-
aceutical prices and finally to decrease prices paid by patients and protect public
budget for health care in terms of price competition.

Since a decade, the Korean Fair Trade Commission (hereafter “the KFTC”) has
challenged some questionable rebates practices prevailed in the related health care
sector. Under the Act, pharmaceuticals rebates are classified into the unfair luring
of customers. Rebates that can be assessed as untransparent, paid for medicine
prescription or with excessiveness are found to be unfair and thereby illegal. Under
circumstances, hospitals forcing pharmaceutical companies to offer rebates are subject
to scrutiny of the KFTC.

This article criticizes the vagueness of illegality of any rebate scheme set by

* Associate professor, College of Law/School of Law, Seoul National University.
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the KFTC and emphasizes the necessity to establish rational criteria for legal assess-
ment, make pharma-specific guidelines and finally to improve current rigid system

of medicine price regulation.

Key words: rebates, pharmaceuticals industry, unfair trade practices, luring of customers,
economic interest, excessiveness, code of ethics, price competition, actual

remuneration



